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1. The commission has considered the defense motion and the government response.
The defense did not file a reply.

2. The defense requests that the commission direct a bill of particulars with respect to
Charge I11 - basing this request on the provisions of Rule for Military Commission
(R.M.C.) 906(b)(5).

3. The Specification of Charge Il reads as follows:
CHARGE I11: VIOLATION OF 10 U.S.C. §950v(b)(28), CONSPIRACY

Specification: In that Omar Ahmed Khadr, a person subject to trial by military
commission as an alien unlawful enemy combatant, did, in and around Afghanistan,
from at least June 1,2002 to on or about July 27,2002, conspire and agree with
Usama bin Laden, Ayman al Zawahiri, Sheikh Sayeed al Masri, Saif al Adel, Ahmed
Sa'id Khadr (a/k/a Abu Al-Rahrnan Al-Kanadi), and various other members and
associates of the al Qaeda organization, known and unknown, and willfully join an
enterprise of persons, to wit: al Qaeda, founded by Usama bin Laden, in or about
1989, that has engaged in hostilities against the United States, including attacks
against the American Embassies in Kenya and Tanzania in August 1998, the attack
against the USS COLE in October 2000, the attacks on the United States on
September 1 1,2001, and further attacks, continuing to date against the United States;
said agreement and enterprise sharing a common criminal purpose known to the
accused to commit the following offenses triable by military commission: attacking
civilians; attacking civilian objects; murder in violation of the law of war; destruction
of property in violation of the law of war; and terrorism.



In furtherance of this agreement or enterprise, Omar Khadr knowingly committed
overt acts, including, but not limited to, the following:

1. In or about June 2002, Khadr received approximately one month of one-on-
one, private al Qaeda basic training from an al Qaeda member named "Abu
Haddi," consisting of training in the use of rocket propelled grenades, rifles,
pistols, hand grenades, and explosives.

2. In or about June 2002, Khadr conducted surveillance and reconnaissance
against the U.S. military in support of efforts to target U.S. forces in Afghanistan.

3. In or about July 2002, Khadr attended one month of land mine training.

4. In or about July 2002, Khadr joined a group of al Qaeda operatives and
converted land mines to improvised explosive devices and planted said
improvised explosive devices in the ground where; based on previous
surveillance, U.S. troops were expected to be traveling.

5. On or about July 27,2002, Khadr engaged U.S. military and coalition
personnel with small arms fire, killing two Afghan Militia Force members.

6. Khadr threw and/or fired grenades at nearby coalition forces resulting in
numerous injuries.

7. When U.S. forces entered the compound upon completion of the firefight,
Khadr threw a grenade, killing Sergeant First Class Christopher Speer.

4. R.M.C. 906(b)(5) reads as follows:

(5) Bill of particulars. A bill of particulars may be amended at any time, subject to
such conditions as justice permits.

Discussion

The purposes of a bill of particulars are to inform the accused of the nature of the charge with sufficient
precision to enable the accused to prepare for trial, to avoid or minimize the danger of surprise at the
time of trial, and to enable the accused to plead the acquittal or conviction in bar of another
prosecution for the same offense when the specification itself is too vague and indefinite for such
purposes.

A bill of particulars should not be used to conduct discovery of the Government’s theory of a case,
to force detailed disclosure of acts underlying a charge, or to restrict the Government’s proof at trial.

A bill of particulars need not be sworn because it is not part of the specification. A bill of
particulars cannot be used to repair a specification which is otherwise not legally sufficient.



5. Part IV of the MMC describes the offense of Conspiracy as follows in paragraph
6a(28):

(28) CONSPIRACY.

a. Text. “Any person subject to this chapter who conspires to commit one or more
substantive offenses triable by military commission under this chapter, and who
knowingly does any overt act to effect the object of the conspiracy, shall be punished,
if death results to one or more of the victims, by death or such other punishment as a
military commission under this chapter may direct, and, if death does not result to
any of the victims, by such punishment, other than death, as a military commission
under this chapter may direct.”

b. Elements.

(1) The accused entered into an agreement with one or more persons to commit one
or more substantive offenses triable by military commission or otherwise joined an
enterprise of persons who shared a common criminal purpose that involved, at least
in part, the commission or intended commission of one or more substantive offenses
triable by military commission;

(2) The accused knew the unlawful purpose of the agreement or the common
criminal purpose of the enterprise and joined willfully, that is, with the intent to
further the unlawful purpose; and

(3) The accused knowingly committed an overt act in order to accomplish some
objective or purpose of the agreement or enterprise.

c. Comment.

(1) Two or more persons are required in order to have a conspiracy. Knowledge of
the identity of co-conspirators and their particular connection with the agreement or
enterprise need not be established. A person may be guilty of conspiracy although
incapable of committing the intended offense. The joining of another conspirator
after the conspiracy has been established does not create a new conspiracy or affect
the status of the other conspirators. The agreement or common criminal purpose in a
conspiracy need not be in any particular form or manifested in any formal words.

(2) The agreement or enterprise must, at least in part, involve the commission or
intended commission of one or more substantive offenses triable by military
commission. A single conspiracy may embrace multiple criminal objectives. The
agreement need not include knowledge that any relevant offense is in fact “triable by
military commission.” Although the accused must be subject to the MCA, other co-
conspirators need not be.

(3) The overt act must be done by the accused, and it must be done to effectuate the



object of the conspiracy or in furtherance of the common criminal purpose. The
accused need not have entered the agreement or criminal enterprise at the time of the
overt act.

(4) The overt act need not be in itself criminal, but it must advance the purpose of the
conspiracy. Although committing the intended offense may constitute the overt act, it
is not essential that the object offense be committed. It is not essential that any
substantive offense, including the object offense, be committed.

(5) Each conspirator is liable for all offenses committed pursuant to or in furtherance
of the conspiracy by any of the co-conspirators, after such conspirator has joined the
conspiracy and while the conspiracy continues and such conspirator remains a party

to it.

(6) A party to the conspiracy who withdraws from or abandons the agreement or
enterprise before the commission of an overt act by any conspirator is not guilty of
conspiracy. An effective withdrawal or abandonment must consist of affirmative
conduct that is wholly inconsistent with adherence to the unlawful agreement or
common criminal purpose and that shows that the party has severed all connection
with the conspiracy. A conspirator who effectively withdraws from or abandons the
conspiracy after the performance of an overt act by one of the conspirators remains
guilty of conspiracy and of any offenses committed pursuant to the conspiracy up to
the time of the withdrawal or abandonment. The withdrawal of a conspirator from the
conspiracy does not affect the status of the remaining members.

(7) That the object of the conspiracy was impossible to effect is not a defense to this
offense.

(8) Conspiracy to commit an offense is a separate and distinct offense from any
offense committed pursuant to or in furtherance of the conspiracy, and both the
conspiracy and any related offense may be charged, tried, and punished separately.
Conspiracy should be charged separately from the related substantive offense. It is
not a lesser-included offense of the substantive offense.

d. Maximum Punishment. Death, if the death of any person occurs as a result of the
conspiracy

6. The Specification alleges various acts in a short (1 June 2002 - 27 July 2002) time
frame although in an area defined simply as Afghanistan. On the face of the
specification, it would appear that at least one of the overt acts alleged would, if proven,
constitute an overt act in furtherance of one of the criminal purposes alleged. Neither the
M.M.C. nor the M.C.A. require more.

7. If the government’s statement (D-017, Government Response, paragraph 6A(vi)) that
the discovery provided includes all necessary information required to establish a defense



is not correct, then the proper avenue for redress would be available if the government
attempts to offer evidence not provided in discovery.

8. The commission finds that the Specification of Charge 111 does not need to be
supplemented by a Bill of Particulars in order to satisfy the requirements of RMC
906(b)(5). The defense request for a Bill of Particulars is denied.

Peter E. Brownback 111
COL, JA, USA
Military Judge



